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This Agreement Number BNK-2020-01 for Banking Services is entered into by and between the State of Washington Office of the State Treasurer, hereinafter referred to as OST, and_________________, licensed to do business in the State of Washington, hereinafter referred to as Vendor.

[bookmark: _Toc51586142]RECITALS

1.1. The State of Washington, acting by and through the Office of the State Treasurer of the State of Washington, issued a Request for Proposal (RFP), dated _________, 2020, for the purpose of obtaining proposals for Banking Services.

1.2. Vendor submitted a timely proposal to the RFP. OST evaluated all properly submitted proposals to the RFP and selected the proposal of the Vendor.
1.3. OST is authorized to enter into this Agreement under RCW 43.08.015.

NOW, THEREFORE, in consideration of the covenants contained herein and for the other goods and valuable consideration, the receipt and adequacy of which are hereby acknowledged, OST and Vendor agree as follows:

[bookmark: _Toc51586143]DEFINITIONS

All capitalized terms used in this Agreement but not otherwise expressly defined herein, have the respective meanings set forth below:

“Agency” shall mean any state board, commission, committee, department, or educational institution.

“Agreement” shall mean this Agreement for Banking Services and all exhibits and amendments thereto.

“Business Day” shall mean each day on which the Vendor or Vendor office providing or facilitating a service is open for business related to that service.

“Calendar Day” shall mean a day reckoned from midnight to midnight. “Federal” shall mean the Unites States government.
“Laws and Regulations” “Federal, state and local laws and regulations applicable to Vendor, OST or Agency, including, without limitation, Regulation CC promulgated by the Board of Governors of the Federal Reserve System, 12 CFR Section 229.1, et seq. ("Regulation CC"), all Operating Circulars promulgated by the Board of Governors of the Federal Reserve System, and the regulations overseen by the Office of Foreign Assets Control (“OFAC”).”

“Banking Services” (may also be referred to as “Services”) shall mean Work performed by the Vendor as detailed in this Agreement, including but not limited to the Work specified in Exhibit A, Scope of Services, all associated support services, training, maintenance, Products, and all

reports and documents specified herein.

“Implementation Documents” shall mean the forms that provide detailed Customer information needed by the Bank to implement a specific service.

“OST Account Manager” shall mean the cash management division manager, Office of the State Treasurer, or designee who has been appointed to administer this Agreement on behalf of the State of Washington.

“OST Contract Administrator” shall mean the Deputy State Treasurer of Operations, Office of the State Treasurer, as the designated contracting officer of this Agreement.

“Products” shall mean all reports, documents, and equipment provided by Vendor under this Agreement, including but not limited to hardware, Software, devices, and documentation.

“RCW” shall mean the Revised Code of Washington.

“RFP” shall mean the Request for Proposal (RFP) BC-2020-01 for Banking Services issued by the Office of the State Treasurer dated ____________, 2020.

“RFP Response” shall mean Vendor’s proposal in response to the RFP.

“Service(s)” shall have the same meaning as the term “Banking Services” as defined in this Section.

“Service Period” shall mean the calendar month in which the Services were provided.

“Software” shall mean computer instructions, including but not limited to, programs, routines, functions, libraries, and data bases, supplied, procured or developed by Vendor in connection with the performance of the Work. Software also includes all prior, current, and future versions of the Software and all maintenance updates and error corrections. Software does not include embedded code, firmware, internal code, micro code, and any other term referring to software residing in the equipment that is necessary for the proper operation of the equipment.

“Specified Service Requirements” shall mean the services to be delivered in Exhibit A-Scope of Services.

“State” shall mean the State of Washington.

“Subcontractor” shall mean one not in the employment of the Vendor, who is performing all or part of those Services under this Agreement under a separate contract with the Vendor. The term “subcontractor” means subcontractor(s) of any tier.

“Vendor” shall mean __________________ with whom OST is contracting for Banking Services, and includes any subsidiary, affiliate, agent, Subcontractor, representative or employee retained by the Vendor as permitted under the terms of this Agreement.


“Vendor’s Account Manager” shall mean an employee of the Vendor who is assigned as the primary contact person with whom the OST Account Manager shall work.

“WAC” shall mean the Washington Administrative Code.

“Work” shall mean all Products and Services required to be provided or performed by Vendor under this Agreement.

[bookmark: _Toc51586144]TERM AND EXTENSIONS

[bookmark: _Toc51586145]Term

The initial term of this Agreement shall be for the period commencing July 1, 2021 and ending June 30, 2024.

[bookmark: _Toc51586146]Long-Term Extensions

Upon the mutual written agreement of OST and the Vendor, this Agreement may be extended for an additional four (4) year period, or any portion thereof, whereby the total contract term with extensions shall not exceed seven (7) years;

[bookmark: _Toc51586147]Short-Term Extensions Upon Expiration

Upon the expiration of the initial term plus any extension(s) pursuant to Section 3.2, if OST has not entered into a replacement contract for banking services, OST shall have the right to extend this Agreement by written notification to Vendor until such time as a replacement contract can be entered into.

[bookmark: _Toc51586148]Additional Transition Term

The term of the Agreement will include an additional transition period that shall commence April 1, 2021 and terminate no later than June 30, 2021.

[bookmark: _Toc51586149]PRICING, INVOICING AND PAYMENTS

[bookmark: _Toc51586150]Advanced Payments Prohibited

No advance payment shall be made for Services or Products furnished or performed by the Vendor pursuant to this Agreement.

[bookmark: _Toc51586151]Prices
Price: The Vendor agrees to provide the Services and Products at the costs,  rates and fees set forth in Exhibit B Pricing Schedule. No other costs, rates, or fees shall be payable to the Vendor, except for those mutually agreed to and attached to this Agreement as an amendment.


Price Increases: Except as provided in Section 4.2.3 below, the Prices as set forth in Section 4.2.1 may not be increased during the initial three (3) years of this Agreement. Prices and terms are subject to renegotiation at the inception of any extension period. Any modification in the Prices or terms shall be set forth in a written amendment to this Agreement, executed by both parties.

Changes to Prepaid Card Fees: For the purposes of the prepaid card programs detailed in Exhibits E, F and G, Vendor may propose in writing to OST an increase in said cardholder fees or new cardholder fees for such prepaid card programs. OST shall have the right to review and either accept or reject such proposed fees.

To the extent OST accepts the proposed fees, the parties shall execute a written amendment to this Agreement that details the parties agreements.

In the event OST rejects the proposed fee change, it will notify the Vendor in writing of such rejection and the fees shall not be modified and shall remain in effect until and unless the Vendor, by written notice to OST within fourteen (14) days of the date of receipt of OST’s notice of rejection, notifies OST that Vendor intends to terminate that portion of the Agreement pertaining to the specified prepaid card program(s) no sooner than the one hundred twenty-first day after the date OST received Vendor’s proposed prepaid card fee change.

In the event OST does not notify Vendor of its acceptance or rejection of the proposed fee change with thirty (30) days of receipt of said proposed fee change, the fees shall not be modified and shall remain in effect until and unless the Vendor, by written notice to OST within forty-four (44) days of the date OST received Vendor’s notice of proposed fee change, notifies OST that Vendor intends to terminate that portion of the Agreement pertaining to the specified prepaid card program(s) no sooner than the one hundred twenty-first day after the date OST received Vendor’s proposed prepaid card fee change.

[bookmark: _Toc51586152]Taxes

Vendor must pay all other taxes including, but not limited to, Washington Business and Occupation Tax, other taxes based on Vendor’s income or gross receipts, or personal or real property taxes levied or assessed on Vendor’s personal or real property.

If required by law applicable to Vendor, Vendor shall complete registration with the Washington State Department of Revenue and be responsible for payment of all taxes due on payments made under this Agreement.


All payments accrued on account of payroll taxes, unemployment contributions, any other taxes, insurance or other expenses for the Vendor’s staff shall be the sole liability of the Vendor.

[bookmark: _Toc51586153]Damages for Lost Opportunity

If the Vendor does not meet the specified service requirements as detailed in Article V of this Agreement, and OST incurs lost opportunity costs, the Vendor shall be required to negotiate a settlement with the OST Contract Administrator for an appropriate reduction in charges and/or compensation for lost opportunity costs. Lost opportunity compensation shall be calculated using the effective Federal Funds Rate times the total amount of the funds that were not available to OST for investment on a per day basis. Compensation shall be paid through a credit to the accounts unless otherwise negotiated.

[bookmark: _Toc51586154]Invoice and Payment

Payments made by any Agency to Vendor are full compensation for all labor, Products, and Services. No additional compensation will be available, except by executed Amendment(s) to this Agreement.

The Agency shall pay the Vendor for Service and Products in accordance with the Pricing Schedule set forth in Exhibit B after OST verifies all activity and charges of the invoice. Payment will be made monthly. Payment shall be considered timely if made by OST within thirty (30) Calendar Days after receipt of a properly completed invoice.

Vendor shall submit properly itemized invoices to OST in hard copy duplicate and provide an electronic copy of each invoice (.pdf). Invoices shall provide and itemize, as applicable, any allowable fee from Exhibit B that is incurred during each invoicing period.

1.3.1. OST may withhold from Vendor’s payment any amounts Vendor owes OST under this Agreement; Provided, that OST has previously given Vendor notice of such owed amounts.

Incorrect or incomplete invoices will be returned by OST to Vendor for correction and reissue.

In the event an overpayment is made to Vendor under this Agreement, Vendor shall refund to OST the full amount of any such erroneous payment or overpayment within thirty (30) Calendar Days of the date of the written notice of such erroneous payment or overpayment, as issued by OST. If Vendor fails to refund the erroneous payment or overpayment within that thirty (30) day period, OST may charge late payment fees as set forth in Section 14.13 herein. The provisions in this Section shall survive the expiration or termination of this Agreement.



[bookmark: _Toc51586155]SCOPE OF WORK

[bookmark: _Toc51586156]Service Specifications

The Vendor agrees to provide Banking Services and other services as OST may request, as detailed in Exhibit A Scope of Services, and the terms of this Agreement and any amendments hereto.

[bookmark: _Toc51586157]Guarantee of Volumes

Since transaction volumes may be impacted by new technology or legislative changes, OST cannot guarantee transaction volumes over the life of this Agreement. The Vendor agrees the transaction volumes provided in the RFP are not guaranteed over the life of the Agreement.

[bookmark: _Toc51586158]Products

The Vendor agrees to provide the Products, including but not limited to equipment and Software, as detailed in Exhibit A Scope of Services, and the terms of this Agreement and any amendments hereto.

[bookmark: _Toc51586159]SUBCONTRACTING

1.4. Vendor may, with prior written permission from the OST Contract Administrator, enter into subcontracts with third parties for its performance of any part of Vendor’s duties and obligations. In no event shall the existence of a subcontract operate to release or reduce the liability of Vendor to OST for any breach in the performance of Vendor’s duties or obligations. For purposes of this Agreement, Vendor agrees that all Subcontractors shall be held to be agents of Vendor, provided that Subcontractors shall not have the right to amend this Agreement or make any other binding commitment on Vendor except as expressly set forth in the subcontract agreement and approved by OST. Vendor shall be liable for any loss or damage to OST, including but not limited to personal injury, physical loss, harassment of OST employees, or violations of applicable Sections of this Agreement occasioned by the acts or omissions of Vendor’s Subcontractors, their agents or employees.
1.5. In the event of any subcontract for Work to be performed under this Agreement:
Vendor will be solely responsible and liable for ensuring that the applicable terms and conditions set forth in this Agreement are incorporated into the applicable subcontracting relationships with other entities;
The Vendor, and not OST, shall have all responsibility and liability for ensuring that each Subcontractor complies with the terms and conditions set forth in this Agreement and the applicable subcontract, including management

responsibility, monitoring, and quality assurance for all Services to be performed by the Subcontractor;
The Vendor and the Subcontractor will have joint and several financial responsibility for any payments required to be made by either in connection with the services to be rendered under the applicable subcontract.
1.6. For any or all of the Work to be performed under this Agreement, OST reserves the right to reject, in its sole discretion, any of Vendor’s employees, or Subcontractors, even where prior written consent was given by OST. Any and all costs or expenses associated with removal or replacement of any person or entity shall be borne by Vendor.

[bookmark: _Toc51586160]CONTRACT MANAGEMENT AND ADMINISTRATION

[bookmark: _Toc51586161]Notices

Any notice or demand which, under this Agreement or applicable law, must or may be given by the Vendor, or OST, shall be in writing, properly addressed and, as an alternative to personal delivery, made by the most expeditious means available, with regard given to the time sensitivity of notice or demand being made to the addresses below or to such other address as may be specified in writing, from time to time, by either party, by written notice to the other party.

To the Vendor:	To OST:

		Office of the State Treasurer	State of Washington
	Attention: 

Date
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1110 Capitol Way S, Suite 260
PO Box 40202
Olympia, WA 98504


Any such notice or demand may be transmitted via facsimile or email, provided that written notice as provided above is also given. For purposes of facsimile or email transmissions, the parties shall use the following numbers, or others, if

notice of change is given to the other party:

Office of the State Treasurer:	Fax:	(360) 902-8945
Email: _______@tre.wa.gov
Vendor:	Fax:	
Email: 

Notwithstanding the foregoing, the service of legal documents shall be made in the manner prescribed by applicable law.

Vendor agrees to accept service of process at the address provided herein.

The provisions in this Section shall survive the expiration or termination of this Agreement.

[bookmark: _Toc51586162]OST Account Manager.

OST shall appoint an individual who will be the OST Account Manager for this Agreement and will provide oversight of the activities conducted hereunder. The OST Account Manager will manage this Agreement on behalf of OST, and will be the principal point of contact for the Vendor concerning the Vendor’s performance hereunder. OST shall notify the Vendor, in writing, when there is a change in staffing and a new OST Account Manager is assigned to this Agreement. At the time of execution of this Agreement, the OST Account Manager information is:

Phone: 
Email: _________@tre.wa.gov PO Box 40202
Olympia, WA 98504-0202

[bookmark: _Toc51586163]Vendor’s Account Manager

The Vendor shall appoint an individual who will be the Vendor Account Manager for this Agreement and who will provide direct oversight of Vendor’s activities conducted under this Agreement. The Vendor’s Account Manager will be the principal point of contact for OST concerning the Vendor’s performance under this Agreement. The Vendor’s Account Manager will also serve as the focal point for business matters, support coordination, and administrative activities. The Vendor shall notify OST, in writing, if a new Vendor Account Manager is assigned.

[bookmark: _Toc51586164]OST Contract Administrator.

OST shall appoint an OST Contract Administrator for this Agreement who is designated as the OST employee to receive legal notices, and to administer, amend, or terminate this Agreement. OST shall notify Vendor, in writing, when there is a new OST Contract Administrator assigned to this Agreement. At the time of execution of this Agreement,

the OST Contract Administrator information is:

______________________
Email: _________@tre.wa.gov PO Box 40202
1110 Capitol Way S. Olympia, WA 98504-0202

[bookmark: _Toc51586165]VENDOR RESPONSIBILITIES

[bookmark: _Toc51586166]Licensing and Accreditation Standards.

Vendor shall comply with all local, State, and Federal licensing, accreditation and registration requirements and standards that are both applicable to Vendor and necessary in the performance of this Agreement.

[bookmark: _Toc51586167]Workers’ Compensation Insurance Coverage

The Vendor shall provide or purchase applicable workers’ compensation insurance coverage prior to performing work under this Agreement. OST will not be responsible for payment of industrial insurance premiums for the Vendor, or any subcontractor or employee of the Vendor, which might arise under the workers’ compensation insurance laws during performance of duties and services under this Agreement. Should the Vendor fail to secure workers’ compensation insurance coverage or fail to pay premiums on behalf of employees, OST may deduct the amount of premiums owing from the amounts payable to the Vendor under this Agreement and transmit the same to the appropriate workers’ compensation insurance fund.

[bookmark: _Toc51586168]Compliance Requirements.

Vendor shall comply with all Laws and Regulations applicable to Vendor, including but not limited to all applicable environmental requirements, and all applicable nondiscrimination laws and regulations, including but not limited to: Title VI, Non- Discrimination, Title 49 C.F.R., Part 21 and Title VII of the Civil Rights Act; 42 U.S.C. § 12101 et seq., the Americans with Disabilities Act; and Title 49.60 RCW, Washington Law Against Discrimination. In the event of Vendor’s noncompliance or refusal to comply with any applicable nondiscrimination law, regulation or policy, OST may terminate this Agreement, in whole or in part, and/or declare the Vendor ineligible for other contracts with State.

[bookmark: _Toc51586169]Conflict of Interest

The Vendor warrants that it presently has no interest and shall not acquire any interest, direct or indirect, which would conflict in any manner or degree with the performance of services required under this Agreement.

The Vendor shall notify OST of any potential conflict of interest with the performance of Services required under this Agreement resulting from the provision of services to other customers. If such conflict cannot be resolved to OST’s satisfaction, OST reserves the right to terminate this Agreement.

[bookmark: _Toc51586170]Confidentiality of Documents and Records

The Vendor acknowledges that some of the material and information that may come into its possession or knowledge in connection with this Agreement, or its performance, may consist of information that is exempt from disclosure to the public or other unauthorized persons under State or Federal statutes (“Confidential Information”). Confidential Information includes, but is not limited to, individual names, addresses, Social Security numbers, e-mail addresses, telephone numbers, financial profiles, bank account information, credit card information, driver’s license numbers, medical data, law enforcement records, or information identifiable to an individual that relates to any of these types of information. Except as set forth herein, the Vendor agrees to hold Confidential Information in strictest confidence and to not make use of Confidential Information for any purpose other than the performance of this Agreement, to release it only to authorized employees or Subcontractors requiring such information for the purposes of carrying out this Agreement, and not to release, divulge, publish, transfer, sell, disclose, or otherwise make the information known to any other third party without OST’s prior and express written consent or as otherwise provided by law. Vendor agrees to implement physical, electronic, and managerial safeguards to prevent unauthorized access to Confidential Information. Such safeguards include, but are not limited to, assuring that each employee, each Subcontractor, and each Subcontractor’s employee is informed of and required to abide by the confidentiality requirements contained this Agreement.

The Vendor agrees to hold all such material and information in strictest confidence, not to make use thereof other than for the performance of this Agreement, to release it only to authorized employees requiring such information, and not to release, sell or disclose it to any other party.

OST reserves the right to monitor, audit, or investigate the use of Confidential Information collected, used, or acquired by the Vendor through this Agreement. The monitoring, auditing, or investigating may include, but is not limited to, salting databases.

Notwithstanding anything apparently to the contrary in the preceding provisions of this Section, the Vendor may release the material and information described in this Section to its internal and external auditors (whether employees of the Vendor or others) for official use and may also release it pursuant to a subpoena or other order issued by a court of competent jurisdiction, or pursuant to a request made by any regulatory body having regulatory authority over Vendor.

Unless otherwise prohibited by applicable law, the Vendor shall promptly notify OST of any such subpoena or order upon its receipt.

[bookmark: _Toc51586171]Publicity

The award of this Agreement to Vendor is not in any way an endorsement of Vendor or Vendor’s products by OST and shall not be so construed by Vendor in any advertising or other publicity materials.

Vendor agrees to submit to OST all advertising, sales promotion, and other publicity materials relating to this Agreement or any Product furnished by Vendor wherein OST’s name is mentioned, language is used, or Internet links are provided from which the connection of OST’s name therewith may, in OST’s judgment, be inferred or implied. Vendor further agrees not to publish or use such advertising, sales promotion materials, publicity or the like through print, voice, the World Wide Web, and other communication media in existence or hereinafter developed without the express written consent of OST prior to such use. Nothing herein shall preclude Vendor from citing the Work  performed under this Agreement in resumes or proposals for future work with OST or other entities.

The provisions in this Article shall survive the expiration or termination of this Agreement.

[bookmark: _Toc51586172]

THIS SECTION INTENTIONALLY LEFT BLANK

[bookmark: _Toc51586173]INDEMNIFICATION; LIMITATIONS OF LIABILITY; BONDS

1.7. Notwithstanding any provision to the contrary in this Agreement or any Implementation Documents, the parties acknowledge and agree that OST does not agree to indemnify Vendor or any other person or entity for any purpose.

1.8. The parties acknowledge and agree that, notwithstanding any provision to the contrary in this Agreement or the Implementation Documents, that the following allocations of liability shall apply.

Hold Harmless

The Vendor, its successors and assigns, will protect, save, and hold harmless OST, its authorized agents and employees, from all claims, actions, costs, damages, or expenses of any nature whatsoever by reason of the acts or omissions of the Vendor, its assigns, agents, Subcontractors, licensees, invitees, employees, or any person whomsoever, arising out of or in connection with any acts or activities related to this Agreement. The Vendor further agrees to defend

OST, its agents or employees, in any litigation, including payment of any costs or attorney’s fees, for any claims or actions commenced, arising out of, or in connection with acts or activities related to this Agreement. This obligation  shall not include such claims, actions, costs, damages, or expenses which may  be caused by the sole negligence of OST or its authorized agents or employees; provided, that if the claims or damages are caused by or result from the concurrent negligence of (a) OST, its agents or employees and (b) the Vendor, its assigns, agents, Subcontractors, licensees, invitees, employees, this indemnity provision shall be valid and enforceable only to the extent of the negligence of the Vendor or its assigns, agents, Subcontractors, licensees, invitees, and employees.

To the extent authorized by law, OST agrees to hold harmless the Vendor from all claims, actions, costs and damages caused by acts or omissions of OST or its employees arising out of or in connection with the authorized acts or activities  of OST or its employees in the performance of this Agreement. This obligation shall not include such claims, actions, costs or damages which may be caused by the sole negligence of the Vendor or its subsidiaries, affiliates, agents, Subcontractors, representatives or employees; provided, that if the claims or damages are caused by the concurrent negligence of OST and the Vendor, this provision shall be enforceable only to the extent of the negligent conduct of OST, or its employees.

[bookmark: _Toc51586174]Personal Liability

It is agreed by and between the parties hereto that in no event shall any natural person that is an official, officer, employee, director or agent of OST or the Vendor be in any way personally liable or responsible for any covenant or agreement herein contained whether expressed or implied, nor for any statement or representation made herein or in any connection with this Agreement.

[bookmark: _Toc51586175] TERMINATION

[bookmark: _Toc51586176]Termination for Default

The violation of any term or condition of this Agreement, or the failure to fulfill in a timely and proper manner any requirement in this Agreement by either party shall constitute a default of this Agreement.

Except as otherwise provided herein, in the event of a default by either party, the aggrieved party may terminate this Agreement without penalty or further liability, except as expressly provided herein, upon not less than 120 Calendar Days prior written notice to the defaulting party; provided, that the defaulting party has failed to cure such default within that 120 day period, or such longer period, as may be reasonably determined by the aggrieved party, if the defaulting party is diligently working to cure the default. If the default is not cured within the cure period, the aggrieved party may immediately terminate

this Agreement by giving written notice to the defaulting party. The option to terminate shall be at the sole discretion of the aggrieved party.

In the event of a Vendor default, OST reserves the right to suspend all or part of this Agreement, withhold further payments, or prohibit Vendor from incurring additional obligations of funds: (a) during the investigation of the alleged Vendor default; (b) pending corrective action by Vendor of a default; or (c) pending a decision by OST to terminate this Agreement.

In the event of termination of this Agreement by OST for a Vendor default, OST shall have the right to procure the Products and Services on the open market and Vendor shall be liable for all costs, expenses, and damages incurred by OST for such default and termination, including but not limited to: (i) the cost difference between the original Agreement price for the Products and Services and the replacement costs of such Products and Services acquired from another vendor;
(ii) all administrative costs directly related to the replacement of this Agreement, including but not limited to costs of competitive bidding, mailing, advertising, applicable fees, charges, or penalties, and OST staff and consultant time costs; and (iii) any other costs to OST resulting from Vendor’s default and the termination of this Agreement for such default. OST shall have the right to deduct from any monies due to Vendor, or that thereafter become due, an amount for damages that Vendor will owe OST for Vendor’s default.

In the event of termination of this Agreement by Vendor for an OST default, OST shall be liable only for payments required by the terms of this Agreement for Products received and accepted and for Services received by OST prior to the effective date of termination.

1.8.1. Waiver or acceptance of any default of the terms of this Agreement by either party shall not operate as a release of the other party’s responsibility for any prior or subsequent default.

If Vendor defaults on any provision in this Agreement three (3) times within a six (6) month period, the third default shall be deemed “non-curable” and this Agreement may be terminated by OST on not less than thirty (30) Calendar Days written notice.

[bookmark: _Toc51586177]Termination by OST

OST may terminate this Agreement in whole or in part, without penalty or further liability as follows:

In the event OST’s authority to perform any of its duties is withdrawn, reduced, or limited in any way after the commencement of this Agreement and prior to normal completion, OST may terminate this Agreement, in whole or in part, by seven (7) Calendar Day’s written notice to Vendor. This Section shall not be construed

to permit OST to terminate this Agreement in order to acquire similar Products or Services from a third party;

In the event funding to OST is withdrawn, reduced or limited in any way after the effective date of this Agreement and prior to normal completion, OST may terminate this Agreement by seven (7) Calendar Days written notice to Vendor;

In the event funds are not allocated to OST to continue this Agreement in any future period, OST may at its option terminate this Agreement by seven (7) Calendar Days written notice to Vendor or work with Vendor to arrive at a mutually acceptable resolution of the situation. OST agrees to notify Vendor in writing of such non- allocation at the earliest possible time. This Section shall not be construed to permit OST to terminate this Agreement in order to acquire similar Products or Services from a third party;

In the event OST determines, after due notice and examination, that Vendor has violated Chapter 42.52 RCW, Ethics in Public Service, or any other laws regarding ethics in public acquisitions and procurement and performance of contracts OST may terminate this Agreement by written notice. In the event this Agreement is so terminated, OST shall be entitled to pursue the same remedies against Vendor as it could pursue under the Termination for Default Section;

In the event a receiver is appointed to take possession of Vendor’s assets, Vendor makes a general assignment for the benefit of creditors, or Vendor becomes insolvent or takes or suffers action under the Bankruptcy Act, OST may terminate this Agreement immediately by written notice;

In the event OST determines that it is in the best interest of the State of Washington to terminate this Agreement, OST may terminate this Agreement by thirty (30) Calendar Days written notice: Provided, that in the event of an emergency, as determined by OST, OST may terminate this Agreement immediately.

If this Agreement is terminated pursuant to this Section 11.2, OST is liable only for payments required by the terms of this Agreement for Products received and for which acceptance has been given, and for Services received by OST prior to the effective date of termination.

[bookmark: _Toc51586178]Termination Procedure

In addition to the procedures set forth below, if OST terminates this Agreement, Vendor shall follow any procedures OST specifies in OST’s Notice of Termination.


[bookmark: _GoBack]Upon termination of this Agreement, OST, in addition to any other rights provided in this Agreement, may require Vendor to deliver to OST any property or Products specifically produced or acquired for the performance of such part of this Agreement as has been terminated. Prepaid card programs under Exhibits E and F are excluded from the foregoing Section 11.3.2.

Unless otherwise provided herein, OST shall pay to Vendor the agreed-upon price, if separately stated, for the Products or Services received and for which acceptance has been given by OST; Provided that, in no event shall OST pay to Vendor an amount greater than Vendor would have been entitled to if this Agreement had not been terminated. OST may withhold from any amounts due Vendor such sum as OST determines to be necessary to protect OST from potential loss or liability.

[bookmark: _Toc51586179]Termination-related Obligations Antecedent to Date of Termination.

Upon nearing the end of the final term of this Agreement, and without respect to either the cause or time of such termination, the Vendor shall take all reasonable and prudent measures to facilitate and ensure an orderly transition to the successor vendor prior to the expiration of this Agreement.

[bookmark: _Toc51586180]FORCE MAJEURE

1.9. Neither party shall be liable to the other or deemed in default under this Agreement if and to the extent that such party’s performance of this Agreement is prevented by reason of force majeure and the affected party has complied with the provisions of this Article.

1.10. For the purposes of this Agreement, the term “force majeure” means an occurrence that is beyond the control of the party affected and could not have been avoided by exercising due care. Force majeure shall include acts of God, war, terrorism, riots, strikes, fire, floods, earthquakes, epidemics, or other similar occurrences.

1.11. If either party is delayed by force majeure, said party shall provide reasonable notice to the other party that there will be delay or non-delivery of reports or Services. The notification shall provide evidence of the force majeure to the satisfaction of the other party. Such delay shall cease as soon as practicable and written notification of same shall be provided. The time of completion shall be extended for a period equal to the time that the results or effects of such delay prevented the delayed party from performing in accordance with this Agreement.

1.12. OST reserves the right to suspend the Agreement and/or purchase Services from the best available source during the time of force majeure, and the Vendor shall have no recourse against OST.

[bookmark: _Toc51586181] RECORDS AND AUDITS

[bookmark: _Toc51586182]Public Records.

Any documents and records that are prepared by Vendor, its agents, contractors, Subcontractors, or consultants and delivered to OST may be determined to be public records under the Washington Public Records Act, Chapter 42.56 RCW, and as such may be subject to public disclosure. OST recognizes that certain documents and records may contain proprietary information exempt from disclosure under Public Records Act, may constitute trade secrets as defined in RCW 19.108.010(4) and may include confidential information which is otherwise subject to protection from misappropriation or disclosure. Should such records become the subject of a request for public disclosure, the following provisions shall apply:

OST shall immediately notify Vendor of such request and the date by which it anticipates producing the requested records.

Vendor must then assert in writing to OST any claim that such records contain proprietary or confidential information that it believes is exempt from disclosure under the Public Records Act or is subject to protection pursuant to Chapter
19.108 RCW or other State law so that OST may consider such assertion in responding to the requestor.

If Vendor fails to make such assertion within eight (8) Calendar Days after the date OST notifies Vendor of its intended response, OST shall have the right to make such disclosure.

If Vendor makes a timely assertion that the requested records contain  proprietary or confidential information or trade secrets, OST will allow Vendor an additional ten (10) Calendar Days for Vendor to seek judicial protection of the records pursuant to RCW 42.56.540. Such an action shall be at Vendor’s expense. Should OST elect to participate in any such action its own attorney’s fees will be OST’s expense. If Vendor does not seek judicial protection of the records within ten (10) Calendar Days after notifying OST of its belief that the records contain proprietary or confidential information or trade secrets, then OST may release the records to the requestor.

If prior to judicial consideration of a challenge by a requester, OST in its sole discretion believes Vendor does not have a valid claim, it shall so notify Vendor no less than five (5) Calendar Days prior to the date OST intends to make the disclosure to allow Vendor to take such action as it deems appropriate prior to disclosure. OST will not make such a disclosure while an action to enjoin disclosure is pending under RCW 42.56.540.

If OST denies a request for public records solely for reasons other than Vendor’s assertion of proprietary or confidential information contained in records, Vendor has no responsibility for payment of any attorneys’ fees or fines that may be imposed on OST, nor for payment of OST’s attorneys’ fees.


1.12.1. In the event Vendor believes that any documents or records subject to transmittal to or review by OST under the terms of this Agreement contains proprietary, trade secret or other materials that are exempt or protected from disclosure pursuant to applicable Laws and Regulations, Vendor shall identify and clearly mark such information prior to such transmittal or review. The provisions of this Section 13.1 shall apply even though Vendor may fail to identify and clearly mark such information prior to transmittal or review.
[bookmark: _Toc51586183]Records Retention
The Vendor shall maintain all books, records, documents, data and other evidence relating to this Agreement and performance of the Services described herein, including but not limited to accounting procedures and practices which sufficiently and properly reflect all direct and indirect costs of any nature expended in the performance of this Agreement. The Vendor shall retain such records for a period of six (6) years following the date of final payment. If any litigation, claim or audit is started before the expiration of the six (6) year period, the records shall be retained the longer of either one (1) year following the termination of said litigation, claim or audit, including all appeals or six (6) years from the date of final payment on this Agreement.
Vendor shall incorporate in its Subcontracts this Section’s records retention and review requirements.

[bookmark: _Toc51586184]State Audit

13.3.1. The Vendor shall permit representatives of OST, an auditor selected by OST,  the Auditor of the State, and Federal and State officials so authorized by law, regulation or agreement; or their authorized assistant to examine the records of the Vendor relating to the services rendered under this Agreement. If  the Vendor has contracted with a Subcontractor(s), the Vendor shall require its Subcontractor(s) to provide similar access to the designated State officials or their representatives.
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13.3.2. Any audits required by this Section which do not necessitate the compilation of records in addition to those which are otherwise required by other sections of this Agreement may be conducted without notice. Any audits required by this section which require the compilation of records in addition to those which are otherwise required by this Agreement may be conducted upon ten (10) Calendar Days written notice from OST to the Vendor. In either case, OST must provide written notice to the Vendor as to the purpose and expected length of time for such audit.

[bookmark: _Toc51586185]Independent Auditing

The Vendor shall annually provide a copy of its Independent Service Auditor’s Report prepared in accordance with attestation standards established by the American Institute of Certified Public Accountants for Services provided in a Banking Services capacity to the OST Account Manager.

The Vendor will provide the annual independent audit report within 30 Calendar Days of the anniversary date of this Agreement.

13.4. The provisions in this Article shall survive the expiration or termination of this Agreement.

[bookmark: _Toc51586186] GENERAL PROVISIONS

[bookmark: _Toc51586187]Recitals

The Recitals set forth in Article I herein are hereby incorporated into this Agreement.

[bookmark: _Toc51586188]Exhibits and Attachments

All exhibits, attachments and other documents referenced in this Agreement are hereby incorporated into this Agreement.

[bookmark: _Toc51586189]Timeliness

1.12.2. OST and the Vendor agree to provide services, and exchange information in a timely manner to meet time-critical deadlines.

1.12.3. Time is of the essence for this Agreement.

[bookmark: _Toc51586190]Assignments

Vendor may not assign this Agreement without the prior written consent of the OST Contract Administrator; provided that, Vendor may assign its interests in this Agreement to a substitute entity in the event of a takeover, merger or acquisition of the Vendor.

[bookmark: _Toc51586191]Independent Status

In the performance of this Agreement, the parties will be acting in their individual, corporate or governmental capacities and not as agents, employees, partners, joint ventures, or associates of one another. The parties intend that an independent contractor relationship will be created by this Agreement. The Vendor, the Vendor's employees, and Subcontractors performing under this Agreement are not employees of OST. The Vendor will not hold itself out as nor claim to be an officer or employee of OST by reason hereof, nor will the Vendor make any claim of right, privilege or benefit which would accrue to such employee under law. Conduct and control of the work will be  solely with the Vendor.

[bookmark: _Toc51586192]Entire Agreement

This Agreement which includes these Terms and Conditions, and all exhibits and amendments thereto constitutes the entire agreement between the Vendor and OST and no other statements or representations, written or oral, shall be deemed a part thereof.

[bookmark: _Toc51586193]Modifications and Amendments

No modification, amendment, alteration, addition, or waiver of any section, or condition of this Agreement shall be effective or binding unless it is in writing and signed by the OST Contract Administrator and the authorized Vendor representative. Only the OST Contract Administrator shall have the express, implied, or apparent authority to alter, amend, modify, add, or waive any provision, benefit or obligation of this Agreement on behalf of OST.

[bookmark: _Toc51586194]Waiver

Waiver of any breach of any term or condition of this Agreement shall not be deemed a waiver of any prior or subsequent breach. No term or condition of this Agreement shall be held to be waived, modified, or deleted except by a written instrument signed by the OST Contract Administrator and the Vendor representative authorized to waive, modify, or delete such term or condition.

[bookmark: _Toc51586195]Severability

If any provision of this Agreement or the application of any such provision to any person or set of circumstances is determined to be invalid, unlawful, void or unenforceable to any extent, the remainder of this Agreement, and the application of such provision to persons or circumstances other than those as to which it is determined to be invalid, unlawful, void or unenforceable, are not impaired or otherwise affected and continue to be valid and enforceable to the fullest extent permitted by law. Any provision of the Agreement found to be prohibited by law shall be ineffective to the extent of such prohibition without invalidating the remainder of the Agreement.

[bookmark: _Toc51585786][bookmark: _Toc51586196]Governing Law

This Agreement shall be governed in all respects by the law and statutes of the State of Washington, without reference to conflict of law principles. The venue of any action hereunder shall be in the Superior Court for Thurston County, Washington.

[bookmark: _Toc51586197]Order of Precedence

1.12.4. If any provision of this Agreement shall be conclusively deemed by a court of competent jurisdiction to be in conflict with any statute applicable Laws and Regulations, such provision shall be deemed modified to conform to said Laws and Regulations, without affecting any other provisions of this Agreement. In the event of a conflict between applicable Laws and Regulations that has not been resolved by a court of competent jurisdiction, Vendor must rely on the interpretation that is most favorable to the performance of its obligations under this Agreement.

1.12.5. In the event of any inconsistency in this Agreement, the inconsistency shall be resolved in the order of precedence stated below:

The most recently adopted Agreement amendments.

The Agreement as in effect on the Effective Date.

Exhibit A – Scope of Services

Exhibit B – Pricing Schedule

Exhibit(s) added during contract negotiation

1.13. The headings used herein are inserted for convenience only and shall not control or affect
the meaning or construction of any of the provisions.

[bookmark: _Toc51585532][bookmark: _Toc51586198]Attorney’s Fees and Costs

In the event of any controversy, claim, or dispute arising out of this Agreement, each party shall be solely responsible for the payment of its own legal expenses, including but not limited to, attorney’s fees and costs.

[bookmark: _Toc51586199]Counterparts

This Agreement is to be executed in counterparts or in duplicate originals. Each counterpart or each duplicate shall be deemed an original copy of the Agreement signed by each party, for all purposes.

In Witness Whereof the parties hereto, having read this Agreement in its entirety, including all exhibits and attachments hereto, do agree in each and every particular and certify as to having authorization to contract on behalf of the party represented.



	APPROVED
State of Washington
Office of the State Treasurer


______________________________
Name
Deputy Treasurer


______________________________
Date


APPROVED AS TO FORM
State of Washington
Office of the Attorney General


______________________________
Name
Assistant Attorney General

______________________________
Date
	APPROVED
<Vendor>



______________________________

______________________________
Date






[bookmark: _Toc51586200]EXHIBIT A: SCOPE OF SERVICES

1. TREASURY & TREASURER’S TRUST CONCENTRATION ACCOUNT MANDATORY SERVICES PROVIDED

2. LOCAL GOVERNMENT INVESTMENT POOL AND SEPARATELY MANAGED ACCOUNT MANDATORY SERVICES PROVIDED:

[bookmark: _Toc51586201]EXHIBIT B - PRICING SCHEDULE 

1. TREASURY/TREASURER'S TRUST FUNDS
2. LOCAL GOVERNMENT INVESTMENT POOL/SPECIAL MANAGED ACCOUNT
All charges must be detailed on this Exhibit. Any charges not listed in this Pricing Schedule will not be allowed during the course of the contract unless the scope of the contract is expanded to include additional services not requested herein.
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